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HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 
IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 

Present: N.J. Haque, LLM, AJS 
Civil Judge 

   Tezpur, Sonitpur 
     30th October‟ 2019 

      TITLE APPEAL NO. 1/2019 

    Smt. Baby Roy Nandi 
    Wife of Sri Dhritiman Nandi 
    R/o – Dhekajuli Town, Ward No.8 
     Mouza- Dhekajuli 
    PO & PS- Dhekajuli 
    Dist - Sonitpur, Assam 
         ----- Appellant/Defendant  

    -Versus- 
 

   (1)  Sri Anukul Dutta  
S/o (L) Abinash Dutta 

    (2)  Smt. Baby Dutta  
Wife of Sri Anukul Dutta 
 

     Both residents of Dhekajuli Town, Ward No.9 
     Mouza- Dhekajuli 
    PO & PS- Dhekajuli 
    Dist - Sonitpur, Assam 
   
       ------ Respondent/ Plaintiff 

     
“This appeal has been preferred U/O-41 

Rule 1 and 2 of CPC against judgment 

and decree dated 30-11-2018 passed by 

the learned Munsiff, No.2, and Tezpur in 

Title Suit No.30 of 2012, decreeing the 

suit of the respondent/plaintiff.” 

 

And instant first appeal came up for final hearing on-23/10/2019 in 
presence of following advocates:- 
 
Learned Advocate appearing for the Appellant : - Mr. J. K. Baishya 
            Mr. R. Mazumdar 
Learned Advocate appearing for the Respondent : - Mr. T. Paul 
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J   U   D G M   E N T 

1. This first appeal has been preferred by the defendant/appellant on being 

dissatisfied with the judgment and decree passed by Ld. Munsiff, No.2, 

Tezpur dated 30-11-2018, vide T.S No- 30 of 2012, whereby the learned trial 

court decreed the suit on contest with cost.  

2. Upon admission of the appeal for hearing, the notice was issued to the 

respondents and the original case record of Title Suit no-30/2012 was called 

for and subsequently received. 

3. In order to decide the appeal, let me describe, in brief, the facts leading to 

this appeal:-- 

PLAINTIFF/RESPONDENT’S CASE 

4. Case of the plaintiff/respondent appears to be in a narrow campus is that the 

plaintiff is the landlord and the defendant is the tenant of the plaintiff from 

01-09-2007 and as per the tenancy agreement the monthly rent in respect of 

the suit premises is fixed at Rs.1,000/- only initially and the rent was to be 

enhanced at 15% after expiry of three years. That at the time of execution 

of the tenancy agreement, the defendant disclosed that she shall occupy the 

premises for a period of three years and it was further agreed that the 

defendant would vacate the premises. And in case the defendant wanted to 

continue, she shall have to negotiate with the plaintiff for renewing the 

tenancy. But the defendant continued to occupy the premises even after 

expiry of three years despite the plaintiff asked her to vacate the suit 

premises as the plaintiff wanted to carry on their own cloth business. That 

defendant had deposited a security of Rs.25,000/- at the time of execution 

of the agreement. That defendant paid rent up to June and failed to pay rent 

from July 2011. And from July 2011 to January 2012 a sum of Rs.9,200/- 

stood adjusted against the security deposit. That defendant failed to make 

any further payment of rent and as such after adjustment of Rs.6,900/- and 

further amount of monthly rent from 1st January 2012 to 31st January 2012, 

the plaintiff wrote letter dated 07-03-2012 to the defendant enclosing a bank 

draft of Rs.16,950/- only representing the balance amount of security 
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deposit and asking the defendant to quit and vacate the premises on expiry 

of 1st March 2012 with arrear rental of February and March, 2012. That 

unfortunately the notice dated 07-03-2012 calculation of rental adjusted is 

shown up to February 2012 instead of January 2012. That the defendant is 

bound and obliged to pay arrear rental as claimed in the plaint. Hence, the 

suit instituted by the plaintiff/respondent for eviction of defendant/appellant 

from the suit premises along with other consequential reliefs. 

DEFENDANT/APPELLANT’S CASE 

5. The defendant/appellant contested case of plaintiff by filling written 

statement both in law and facts. The case of defendant/appellant appears to 

be in short campus is that the defendants states that there was written 

agreement exhibited by the plaintiff No.2 and the defendant on 22-11-2007 

where it was categorically agreed by the parties that after expiry of three 

years there will be a fresh agreement between the parties by enhancement 

of monthly rental at 15% and it was agreed by the parties to enhance 

monthly rental at Rs.1,150/- with effect from September 2010 and since 

then the plaintiff No.2 had been regularly accepting Rs.1,150/- for the 

tenanted premises till the month of February 2012. The defendant further 

states that the plaintiff never asked the defendant to quit and vacate the 

premises to carry their own cloth business. In fact plaintiff No.2 had no cloth 

business at all. Though the plaintiff No.1 had one cloth business in the 

tenanted premises the same was sold to one Subal Saha. That due to 

financial constrain of the plaintiff No.2 she approached the defendant to 

complete the tenanted room at the expenses of the defendant and 

accordingly the defendant completed the RCC building at her own expenses 

at Rs.25,000/- and that amount remained with plaintiff No.2 by way of 

security deposit which was to be refunded by her to the defendant at the 

time of termination of tenancy i.e. 31-08-2010. But on 31-10-2007 the 

plaintiff No.2 neither terminated the said tenancy nor refunded the security 

deposit rather enhanced the rent at 15% and accepted Rs.1,150/- as 

monthly rent from the defendant till February 2012. Thereafter when 



4 
Title Appeal No-1/19 (Arising our of T.S No-30 of 2012) 

(Smt. Baby Roy Nandi Vs. Sri Anukul Dutta) 

 

defendant tendered rent for the month of March 2012 the plaintiff No.2 

refused to accept the said rent with ulterior motive to make the defendant 

as defaulter. As such finding no other alternative the defendant deposited 

the house rent in the court under the provision of Assam Urban Rent Control 

Act. The defendant further stated that the plaintiffs are not entitle to the 

decree as prayed for as the tenanted premise is not bonafide required as 

alleged and prayed for dismissal of the suit with costs. 

ISSUES 

6. Upon the pleadings of both the sides the learned trial Court has framed the 

following issues :  

(1) Whether there is any cause of action for the suit?  
(2) Whether the suit is bad for miss-joinder of parties?  
(3) Whether the plaintiff is entitled to recover the tenanted suit   

  premises by evicting the defendant therefrom?  
(4) Whether the defendant is a defaulter? 
(5) Whether the suit premise is required bonafide by the   

  plaintiff? 
(6) Whether the plaintiff is entitled the decree as prayed    

  for?  
(7) To what other relief(s) the parties are entitled to?  
 

7. And during trial, plaintiff /respondent adduced both ocular and documentary 

forms of evidences and per contra the defendant/appellant side examined 

two witnesses and also exhibited certain documents.   

8. After hearing both sides, the learned trial court by the impugned judgment 

dated 30-11-2018 decreed suit with cost. On being aggrieved and 

dissatisfied with the impugned judgment, the defendant/appellant preferred 

the present appeal, upon the following  grounds: -- 

GROUNDS OF APPEAL 

1. That the impugned judgment and decree are contrary to facts and 
materials on records against law and all considerations of equity and 
justice ;  

2. That the learned Munsiff No.2, Tezpur, Sonitpur, has failed to appreciate 
the pleadings, issues and evidence of the parties in their proper 
perspective and arrived at wrong findings in decreeing claim of the 
plaintiffs/respondents beyond their pleadings and misconstruing and/or 
misconceiving the plaintiff/respondents‟ claim, pleadings of the parties 
and oral and documentary evidence/s and law involved in the same ;  
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3. That in deciding Issue Nos.1, the learned Trial Judge failed to consider 
that no cause of action for the suit arose on and from 01-01-2012, 31-
01-2012, 07-03-2012 and thereafter as alleged by the plaintiff in her 
plaint/pleading and the finding of the learned Trial Court Ext.2 shows 
that rent was not paid from July 2011 and hence, become defaulter and 
cause of action arose is contrary to pleading of the parties and liable to 
be reversed ;    

4. That in deciding Issue No.2 the learned Trial Court misinterpreted the 
term landlord and wrongly held that “plaintiff No.1 being the husband 
might have received the rent” etc. is beyond pleading in as much as that 
Ext.1 clearly shows that the Tenancy Agreement is between Smt. Baby 
Dutta and Smt. Baby Roy Nandi only and contrary to that PW-1 cannot 
claim himself to be joint landlords and the decision of the learned Munsiff 
that the suit is not for miss-joinder of parties is bad in law and liable to 
be reversed ;   

5. That in deciding the Issue No.3 the learned trial court has committed 
error of law in holding that the plaintiff is entitled to recover the 
tenanted suit premises by evicting the defendant therefrom without 
specifying which plaintiffs as there are two plaintiffs in the suit. This 
caused miscarriage of justice.  

6. That the decision of the learned Munsiff in respect of issue No. IV as to 
whether the defendant is a defaulter is based on pleadings of the parties 
and evidence thereto on record but on probability in as such as that in 
deciding the said issue the learned Munsiff categorically held that there is 
a probability that the rent was adjusted till January and not till February, 
2012, is based on conjectures inspite of the clear pleading and evidence 
to the contrary on record that the rent was adjusted till February 2012 
and that PW-1 is in cross-examination has categorically admitted that 
after expiry of term of three years of the defendant/appellant used to 
tender house rent and his wife i.e. Baby Dutta used to accept the same 
without issuing any receipts. Moreover, it is on documentary evidence 
(Ext.2) that the plaintiff /respondent used to accept rents of the 
tenanted premises for months together and in fact accepted rents for the 
months of March 2009, April 2009, May 2009 on 03-07-2009 ; July 2009 
& August 2009 on 06-11-2009, March 2011, April 2011, May 2011 and 
June 2011 in the month of July 2011 in as much as there was no fixed 
date for deposit of monthly rents and plaintiff /respondents used to 
accept rents for months together at a time and as such the defendant 
/appellant cannot held to be a defaulter as decided by the learned 
Munsiff. Moreover, the proof of Ext.3, Ext.5, Ext.6, Ext.7, Ext.8, Ext.9, 
Ext.10 by the plaintiffs have gone against them that upon refusal to 
accept house rents tendered to the landlady by the appellant tenant 
same were regularly deposited in court u/s 5(4) of the Assam Urban 
areas Rent Control Act as pleaded by the appellant in paragraph 6 of her 
written statement without determining the factual position as to when 
rent become due and the learned trial court gives finding on principle of 
probability only which has caused miscarriage of justice. The plaintiffs 
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cannot prove the case beyond pleading in as much as that as per clause 
4 of Ext.1 Rs.25,000/- would remain with the landlady by way of security 
deposit and would be refunded to the tenant at the time of 
determination of tenancy agreement. The proof of defaulter beyond 
pleading i.e. Ext.1 cannot be looked into by the trial court. As such the 
impugned decree that the defendant has become defaulter is bad in law 
and liable to be set aside.  

7. That in deciding issue No. V the learned trial court has committed grave 
error of law by not distinguishing the words desire and requirement in as 
much as the non-consideration of documentary evidence of DW-2 vide 
Ext. A and Ext. B and decision of the learned trial court below by the 
reasoning that since defendant did not cross-examine the plaintiff 
witness on the point of bonafide need of the suit premises for opening 
the cloth business and that the defendant only gave suggestion to PW-1 
that the suit premises was not required for bonafide use, is not based on 
principle of bonafide requirement and bad in law. The settled position of 
law is that bonafide requirement must be genuine and reasonable and 
court is duty bound to take all factors and circumstances so that 
protection afforded to the tenant is not rendered futile. This aspect of 
the matter was not considered by the learned trial court in deciding Issue 
No. V causing miscarriage of justice. As such the decision on issue No. V 
is liable to be reversed.    

8. That the decree of the learned trial court for recovery of arrear rents for 
February/2012 and March/2012 and decree of future rents @ Rs.1150/- 
per month from April/2012 till eviction is not evidence on record, both 
oral and documentary, but on wrong presumptions and suppositions. The 
evidence on record shows that the appellant /defendant has all along 
been depositing house rents in question in the Hon‟ble Court as the 
plaintiff/respondent refused to accept the same when tendered. There 
cannot be double payment of monthly rents as is evident from decree. 
As such the impugned decree is liable to be set aside.  

9. That in any view of the matter the impugned decree and judgment 
cannot be sustained either in law or on facts and/or on any equitable 
consideration and as such deserve to be set aside and/or reversed 
dismissing the suit of the respondent /plaintiff on contest with costs.   

EVIDENCE OF PLAINTIFF/RESPONDENT’S SIDE 

9. To decide the contentions of the plaintiff/respondent let us reproduce some 

relevant portions of the evidences adduced by plaintiff/respondent side.  

10. Plaintiff examined as many as 2 nos. of witnesses and relied upon on certain 

documents. PW-1 submitted his examination-in-chief through affidavit 

supporting and reproducing the entire contents of the plaint and he 

exhibited the following documents:- 
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Ext.1   : Photostat copy deed of agreement for tenancy  
     dated 22-11-2007  
Ext.2   : original rent receipt book 
Ext.3   : case record of Misc. Case No.242/12 for  
     depositing rent for the month of April, 2012 
Ext.3 (1)  : original copy of order-sheet dated 13-06-2012    
Ext.3 (2)  : original copy of notice upon the plaintiff for the  
     month of April, 2012 
Ext.3 (3)  : certified copy of report of process server    
Ext.3 (4)  : certified copy of challan 
Ext.4   : case record of Misc. Case No.282/12 for  
     depositing rent for the month of May 2012    
Ext.4 (1)  : certified copy of order-sheet dated 11-09-2012    
Ext.4 (2)  : certified copy of the notice upon the plaintiff for  
     the month of May 2012 
Ext.4 (3)  : certified copy of report of process server 
Ext.4 (4)  : certified copy of challan 
Ext.5    : certified copy of case record of Misc. Case    
     No.315/12 for depositing rent for the month of  
     June 2012    
Ext.5 (1)   : certified copy of order sheet dated 29-08-2012 
Ext.5 (2)   : certified copy of notice upon the plaintiff for the  
     month of June 2012    
Ext.5 (3)  : certified copy of report of process server 
Ext.5 (4)  : certified copy of challans  
Ext.6    : certified copy of case record of Misc. Case    
     No.391/12 for depositing rent for the month of  
     July 2012    
Ext.6 (1)   : Original copy of order sheet dated 06-09-2012 
Ext.6 (2)   : certified copy of notice upon the plaintiff for the  
     month of July 2012    
Ext.6 (3)  : report of process server 
Ext.7    : certified copy of case record of Misc. Case    
     No.425/12 for depositing rent for the month of  
     August 2012    
Ext.7 (1)   : Original copy of order sheet dated 03-10-2012 
Ext.7 (2)   : certified copy of notice upon the plaintiff for the  
     month of August 2012    
Ext.7 (3)  : report of process server 
Ext.7 (4)  : certified copy of challans 
Ext.8    : certified copy of case record of Misc. Case    
     No.470/12 for depositing rent for the month of  
     September 2012    
Ext.8 (1)   : Original copy of order sheet dated 20-11-2012 
Ext.8 (2)   : certified copy of notice upon the plaintiff for the  
     month of September 2012    
Ext.8 (3)  : report of process server 
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Ext.8 (4)  : certified copy of challans  
Ext.9    : certified copy of case record of Misc. Case    
     No.521/12 for depositing rent for the month of  
     October 2012    
Ext.9 (1)   : Original copy of order sheet dated 01-12-2012 
Ext.9 (2)   : certified copy of notice upon the plaintiff for the  
     month of October 2012    
Ext.9 (3)  : report of process server 
Ext.9 (4)  : certified copy of challans  
Ext.10    : certified copy of case record of Misc. Case    
     No.156/12 for depositing rent for the month of  
     March 2012    
Ext.10 (1)   : Original copy of order sheet dated 01-08-2012 
Ext.10 (2)   : certified copy of notice upon the plaintiff Ext.10 
(3)  : report of process server 
Ext.10 (4)  : certified copy of challans 
Ext.11   : Notice by plaintiff dated 07-03-2012 upon the  
     defendant 

11. PW-1 in his cross-examination deposed that no written agreement in respect 

of rent was made with him. Ext.1 is the tenancy agreement dated 22-11-

2007. He has no signature in Ext.1. Baby Dutta did not give evidence in this 

suit. He and Pratibha Dutta have tendered evidence. He has not tendered 

any evidence regarding the pleading made in the written statement 

submitted by the defendant about „misjoinder of necessary party‟. In the 

Ext.1, tenancy agreement dated 22-11-2007, it was mentioned that on 

expiry of the tenancy period of agreement, fresh agreement will be made 

and there will be 15% enhancement of rent. Due to financial crisis of the 

plaintiff, he took Rs.25,000/- from the defendant. This amount of 

Rs.25,000/- was taken as a security. It is written that if the defendant wants 

to vacate the room, then a notice of 3 months is to be issued. There is no 

mention in the agreement in respect of his ownership along with Baby Dutta. 

Whatever he stated in para 4 of his affidavit, are not mentioned in the 

tenancy agreement. In spite of expiry of three years term, defendant had 

been residing in that house by paying rent. No receipt was issued 

acknowledging receipt of rent after payment. It is not mentioned in the 

agreement that there is need of issuance of notice to the defendant in case 

the plaintiff requires the room. It is written in the tenancy agreement that 
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security amount will be refunded at the time of defendants return the room. 

He has not filed any document pertaining to cloth business of his wife. 

Initially the rent of the premises was Rs.1000/- and then it was increased to 

Rs.1150/-. Accordingly, rent was being taken at the new rate till February, 

2012. On 15-02-2012, he wife sent a draft of Rs.16,950/- to the defendant. 

He signed in the notice sent along with the draft. There is signature of his 

wife in the notice. It is not mentioned in the notice dated 07-03-2012 sent 

along with the draft that suit room is required for his wife. He has called for 

the rent case, in respect of rent deposited by defendant. When defendant is 

asked about non-payment of rent, in that case, defendant used to pay rent 

for 3/4 months together to his wife. The adjacent room to the suit room was 

sold to one Subal Saha at round Rs.4, 00, 000/- by a sale deed.   

12. PW-2 submitted her examination-in-chief supporting the entire contentions 

of the plaintiff by reproducing those contentions in his evidence. She in her 

cross-examination deposed that a tenancy agreement was made between 

plaintiff Baby Duta and defendant regarding the suit room. There is no 

signature of her brother Anukul Dutta in the tenancy agreement. No tenancy 

agreement regarding the suit room was made with Anukul Dutta. She 

witnessed the tenancy agreement and had gone through the same. Though 

she has mentioned in her affidavit that the house belongs to her and Anukul 

Duta and defendant took it on rent from his brother, but there is no such 

mention in the tenancy agreement. She has no personal knowledge about 

payment of rent of the suit room.  She has heard about rent from her 

brother. The room situated adjacent to the suit room was sold by his bother 

to Subal Saha at Rs.4,00,000/-. Baby Dutta is a house wife. Suit room was 

constructed by her sister-in-law by taking Rs.25,000/- from the defendant as 

advance.  Baby Dutta took Rs.25,000/- from defendant as advance. She 

does not know about payment of rent in the court from the month of March, 

2012.  

EVIDENCE OF DEFENDANT/APPELLANT’S SIDE 

13. DW-1 has submitted her examination in chief supporting the contentions of 
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the written statement and he in her cross-examination deposed that Ext.10 

is the application of payment rent. Vide Ext.10 she has deposited the rent for 

the month of March, 2012 in the court. She has mentioned in para No.4 of 

her application of depositing rent that out of the deposited amount of 

Rs.25,000/- the opposite party after adjusting the rent for the period from 

July, 2011 to Feb,2012, had sent the remaining amount of Rs.16,950/- by a 

draft. From July, 2011 to Feb, 2012, the period of 8 months. Ext.1 is the 

tenancy agreement dated 22-11-2007. Agreement of tenancy was for the 

period from 01-09-2007 to 31-08-2010. In para No.14 of the agreement it 

was written that a fresh tenancy agreement will be made after expiry of 

three years and there will be 15% enhancement of rent over Rs.1000/-. The 

description of the shop-room is mentioned in the schedule of the agreement. 

Ext.2 is the copy of depositing rent by her. As per Ext.2, on 07-08-2011, she 

has deposited rent altogether for four months i.e. March, 2011, April, 2011, 

May, 2011 and June, 2011. As per agreement, rent of each month should be 

deposited within 7th day of every succeeding month. In para No.4 of Ext.10, 

she has mentioned that bank draft has been sent. Ext.11 is the registered 

letter dated 07-03-2012. After receiving the Ext.11, letter, she has been 

depositing the rent in the court, vide Ext.10. She has not mentioned in 

Ext.11, application, regarding return of the bank draft. She did not give any 

report to Ext.11. In para No.3 of Ext.10, she has mentioned that “there is no 

any due date for payment of rent. The Opposite Party as per his own 

convenience collecting rent from the petitioner for 3/4 months even more at 

a time.”  In the rent deposit case, she has made the plaintiff and her 

husband parties. In Ext.3 to 10, she impleaded the plaintiff No.1 and 2 as 

opposite parties. Plaintiff No.1 had a cloth shop earlier. There should not be 

any objection regarding re-opening the cloth shop that was closed earlier. It 

is their own matter. Though she has stated that during the pendency of the 

suit the plaintiff‟s husband sold shop of the front side, but she has not filed 

any document in that respect. She knows that suit is also pending against 

Rana Mahajan for vacating the room vide TS No.5/11.                       
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14. DW-2 in his evidence deposed that from 17-12-2013 he has been working as 

Sub-Registrar in the Dhekiajuli Sub-Registrar office. On receiving summons 

from the court, he attended the court with the documents mentioned in the 

summons. Today he has brought the scan copy of the deed. The deed was 

manually registered in their office, but it was not written in the volume that 

because of the computerization, it was kept as computer scan copy and that 

is why he has brought the scan copy of the deed No.1809 of 2009 ( serial 

no.1824).  On 18-12-2009 Sri Anukul Dutta, son of Abinash Ch. Dutta, of 

Dhekiajuli Ward No.9, as a seller, sold land measuring 1.52 lessas land, 1st 

class commercial site, along with the shop situated over there, 20 feet from 

north to south, 11 feet from east to west, height 14 feet, 15 feet of the 

terrace, 3 feet of seller and 3 feet of purchaser, out of 2 bigha 4 kathas 9 

lessas of land of Dhekiajuli town, 4th part,  covered under Dag No.137 of 

Myadi Patta No.14  to Debadas Saha and Babul Saha, both sons of Narayan 

Saha, of Dhekiajuli Ward No.9 after receiving Rs.80,000/- from them. 

Municipal holding number is 180/1 of Ward No.9, Dhekiajuli. Boundaries of 

the said room is: North – NH 52, south – own room of seller, east – own 

land of seller, west – corridor of 4 feet. In the deed, there is signature of 

seller Anukul Dutta. She could not recognize the name of witness No.1. 

Witness No.2 is Subol Saha, son of Narayan Saha, Dhekiajuli, and Ward 

No.9. The father‟s name of the two purchaser and the father‟s name of 

Subal Saha is same and therefore, they are brothers. Ext. A is the scan copy 

of the deed No.1809 of 2009 which she has brought before the court on 

receiving summons. There are signatures and photos of buyer and seller. It 

is written that LTI exempted. Ext. B is the fee Book. Ext. B (1) is the relevant 

entry. It mentions about the deed No.1809 and it also mentions about fees 

of Rs.3600/- and commission fee of Rs.50/-. The deed was registered 

through commission.  

15. In cross-examination, DW-2 deposed that the deed was registered through 

commission on 18-12-2009. Seeing the case record he says that this case 

was instituted on 30-12-2012. The boundaries mentioned in the deed is the 
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boundary of land. It is not mentioned whether the boundary is of land or 

house, but they will take it as the boundary of land. As per record, it is seen 

that the prior institution of the suit, the deed was executed.     

DISCUSSIONS, DECISIONS & REASONS FOR SUCH DECISIONS 

16. On careful perusal of the judgment and order passed by the learned Munsiff 

No-2, Sonitpur, Tezpur this court in the forthcoming discussions, shall try to 

the decide the following pertinent questions:-  

1. Whether learned Munsiff No-2, Sonitpur, Tezpur 

rightly decided and answered the issues no-2, 3 & 

4 in favor of the plaintiff/respondent? 

2. Whether learned Munsiff No-2, Sonitpur, Tezpur 

rightly decreed the suit of plaintiff providing 

sufficient reasons? 

3. Whether learned Munsiff No-2, Sonitpur, Tezpur 

appreciated the evidences adduced by both sides 

properly leaving no stone unturned?  

4. Whether findings of learned Munsiff No-2, 

Sonitpur are based upon lawful consideration and 

settled provisions of law? 

17. Taking notes, upon the questions formulated by the court in the upcoming 

discussions this first appellate court shall try to answer the questions above 

including the grounds of appeal of appellant in the light of evidence adduced 

by the plaintiff/respondent and defendant/appellant in original suit. 

18. On careful perusal of Memo of Appeal, it disclosed before this court that the 

defendant/appellant side raised strong objection against the discussion and 

decision of learned trial court below in respect of Issue Nos. 2, 4 and 5. 

Learned advocate appearing on behalf of the appellant/defendant during the 

time of argument vehemently submitted before this court that learned trial 

court below in deciding Issue Nos. 2, 4 and 5 erred both in law and facts 

and failed to appreciate the evidences on record. Per contra, learned 

advocate appearing on behalf of the respondent/plaintiff strenuously 
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submitted before this court that decisions of learned trial court below 

relating to Issue Nos. 2, 4 and 5 based upon the lawful considering and 

evidences on record. In the light of points of argument as well as 

contentions of Memo of Appeal, let us discuss the Issue Nos. 2, 4 and 5 

separately to arrive at a proper conclusion of the dispute.  

19. Issue No.2: Whether the suit is bad for miss-joinder of necessary 

parties? Learned trial court below decided the Issue No.2 in favor of the 

plaintiff/respondent opining that the suit is not bad for miss-joinder of the 

parties. Now, in the forthcoming discussion this court shall try to ascertain 

whether the learned trial court below has committed any error in deciding 

the Issue No.2 in favor of the plaintiff/respondent. The defendant/appellant 

pleaded in the written statement the suit is bad for miss-joinder of necessary 

parties contending that there was no tenancy agreement executed between 

defendant and plaintiff No.1 who is the husband of Baby Dutta. In the light 

of pleadings put forwarded by the defendant‟s side, I have carefully travelled 

through the agreement executed between Smt. Baby Dutta and Baby Rani 

Nandi which has been exhibited in the suit as Ext.1 and from where it 

disclosed before this court that there was no agreement of tenancy executed 

between the defendant and plaintiff No.1 Anukul Dutta relating to the suit 

premises. Certainly, the plaintiff No.1 Anukul Dutta is the husband of plaintiff 

No.2 Smt. Baby Dutta and now this court has to examine the factual matrix 

of the case to decide whether the suit is bad for miss-joinder of said Anukul 

Dutta. Plaintiff‟s side during the trial of the suit exhibited certain Misc. (J) 

cases through which the defendant has deposited rents before the court as 

Exts.3 to 10 and on careful perusal of those documents it disclosed that both 

the plaintiff No.1 and plaintiff No.2 made as parties in the aforesaid Misc. (J) 

cases by the defendant and defendant asked them to receive and collect the 

rents. That facts suggest and establish that defendant himself admitted 

Anukul Dutta and his wife to be the landlords of the suit tenanted premises 

for collection of the rents from the court. Section 2(c) of the Assam Urban 

Areas Rent Control Act, 1972 defines landlord as follows : “ Landlord means 
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any person who is, for the time being receiving or entitle to receive rent in 

respect of any house whether on his own account, or on account, or on 

behalf, or for the benefit of any other  person, or as trustee, guardian or 

receiver for any other person, and includes in respect of his sub-tenant, a 

tenant who has sub-let any house and includes every person not being 

tenant who from time to time derives title under a landlord.” 

20. Hence, it is seen from the aforesaid definition that a person who receives or 

entitle to receive rent on behalf or for benefit of any other person also 

comes under the definition of “landlord”. Plaintiff No.1 Anukul Dutta being 

the husband of plaintiff No.2 has received the rents as per the contention of 

the plaint and more also the defendant /appellant has made him as a party 

in the Misc. (J) cases vide Exts.3 to 10. Those facts in the other way proved 

that Anukul Dutta also empowered to receive the rents from the defendant 

as being the husband of plaintiff No.2. Hence, under the aforesaid 

circumstances and evidences on record, this court finds that suit is not bad 

for miss-joinder of Anukul Dutta and accordingly, learned Munsiff No.2, 

Sonitpur, Tezpur has rightly decided the Issue No.2 in favor of the plaintiff 

/respondent and consequently the discussion and decision of learned court 

below not deserves any interference from this first appellate court and same 

is upheld.    

21. Issue No.4: Whether the defendant is a defaulter in respect of 

payment of monthly rent to the plaintiff? Learned trial court below 

through the impugned judgment opined that defendant is a defaulter in 

respect of payment of monthly rent to the plaintiff and now in the 

forthcoming discussion this court shall try to ascertain as to whether the 

findings of the learned trial court below is based upon the true pleadings as 

well as evidences on record. The plaintiffs have categorically pleaded that 

tenancy agreement between plaintiff No.2 and defendant executed and 

started from 01-09-2007 at the monthly rental of Rs.1,000/- and said 

tenancy was for a period of three years and on expiry of said period the 

defendant shall have to again enter into a fresh tenancy agreement and at 
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that time rent shall be enhanced by 15%. It is further pleaded by the 

plaintiff that defendant paid monthly rental up to June/2011 and failed to 

pay any rent against the rental for the period commencing from July/2011 

and from July/2011 to January/2012 a sum of Rs.9,200/- was adjusted 

against the security deposit of Rs.25,000/-. Thereafter, on expiry of three 

years on 31-08-2010 defendant continued to occupy the premises despite 

the plaintiff asked her to vacate the premises enabling the plaintiff to carry 

their own cloth business. The plaintiff‟s further pleaded that unfortunately in 

the notice dated 07-03-2012, the calculation of rental adjusted is shown up 

to Feb/12 instead of Jan/12. 

22. Hence, from the aforesaid contentions of the plaintiff it disclosed that the 

defendant allegedly failed to pay the monthly rental from July/11 to till 

Jan/12 and Rs.9,200/- was stood adjusted from the security deposit of 

Rs.25,000/- and thereafter as per the plaint, one advocate‟s notice dated 07-

03-2012 was issued collecting rental adjusted up to Feb/12 instead of 

Jan/12. Per contra, the defendant had denied the entire plaintiff‟s 

contentions and further pleaded that the plaintiff after expiry of monthly 

tenancy agreement did not terminate the tenancy or refund the security 

deposit of Rs.25,000/- rather the plaintiff No.2 continued to accept Rs.1150/- 

as monthly rent without any whisper till Feb/12. Thereafter, in the month of 

March/12 when defendant tendered the rent to plaintiff No.2 she refused 

with a motive to make the defendant to be a defaulter. It is further pleaded 

by the defendant that in the month of March/12 the plaintiffs with ulterior 

motive sent a demand draft of Rs.16,950/- being No.268976 of State Bank 

of India through registered post and accordingly the defendant claimed that 

she is not a defaulter in respect of payment of monthly rent. It is true that 

tenancy agreement executed between the plaintiff No.2 and defendant in 

respect of tenanted premises at monthly rental of Rs.1,000/- per month and 

it was started from 22-11-2007 and at the time of entering into the 

agreement of tenancy, the defendant completed construction of the RCC 

building at her own expenses of Rs.25,000/- and such amount was 
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considered to be a security deposit and it was agreed by the parties that the 

said amount shall be refunded by the land-lady to the defendant at the time 

of termination of tenancy agreement. It is further agreed that rental of 

Rs.1,000/- shall be paid to the landlord within the 1st week of every 

succeeding English calendar month with valid receipt thereof. 

23. The contention of the plaintiff unveiled that the defendant failed to pay the 

monthly rental from July/11 to Feb/12 and Rs.9,200/- was adjusted from the 

security deposit of Rs.25000/-. Ext.1 document itself disclosed that monthly 

rental of Rs.1,000/- has to be paid within the 1st week of every succeeding 

English calendar month and the adjustment of monthly rental from July/11 

to Feb/12 has been accepted by the defendant herself during her cross-

examination by way of admitting that she has mentioned in para No.4 of her 

application vide Ext.10 that out of the deposited amount of Rs.25,000/-, the 

OP after adjusting the rent for the period from July/11 to Feb/12 had sent 

the remaining amount of Rs.16,950/- by a draft. As such, from the cross-

examination of PW-1, it is seen that plaintiffs have adjusted the amount of 

Rs.9,200/- together for 8 months from the month of July/11 to Feb/12 and 

such fact admitted by defendant during her cross-examination. The 

adjustment of security deposit in respect of payment of monthly rent makes 

the defendant to be a defaulter as in monthly tenancy agreement vide Ext.1 

it was agreed between the parties that the said security amount shall be 

refunded at the time of termination of tenancy. The defendant herself 

admitted that the amount was adjusted from the security deposit from the 

month of July/11 to Feb/12 and such fact categorically prove and establish 

that the defendant failed to pay the monthly rental to the plaintiff from 

July/11 to Feb/12 for which the plaintiff under forceful situation adjusted 

Rs.9,200/- from the security deposit of Rs.25,000/- and subsequently 

returned the remaining amount of Rs.16,950/- through a demand draft 

which has been acknowledged by the defendant during her cross-

examination. The forceful adjustment of rent from the security deposit also 

makes the defendant to be a defaulter as nowhere in the tenancy agreement 
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it was agreed between the parties that if defendant fails to pay the monthly 

rents the plaintiff shall adjust the rents from the security deposit rather in 

the agreement vide Ext-1 it was agreed that said security amount shall be 

refunded on vacating the premises by the defendant.             

24. It is well settled law that Section 5(4) of the AUARC Act, casts a duty upon 

the tenant to first tender monthly rent to the landlord. However, if the 

landlord refuses to accept the lawful rent offered by his tenant, only then a 

tenant may within a fortnight of its following due, deposit in the Court the 

amount of such rent together with process fees for service of notice upon 

the landlord. Subject to above, the said provisions further prescribe that a 

tenant who has made such deposit shall not be treated as a defaulter under 

clause (e) of the proviso to sub-section (1) of Section 5 of the Act. 

25. As such, from a common understanding of the aforesaid provisions of law, it 

can be said that a statutory duty casts upon a tenant to first tender monthly 

rent to the landlord and in this case exactly this court needs to look upon 

whether the defendant/appellant before depositing the rent to the court for 

the month of March/2012 tendered any valid rent to them. To appreciate 

such facts, let us peruse the evidences presented before this court by the 

plaintiff/respondent as well as defendant/appellant side.   

26. I have carefully travelled through the evidences on record and from where it 

is seen that plaintiff by adducing oral as well as documentary forms of 

evidences established the fact that defendant failed to offer valid monthly 

rent to them from the month of March/12. On contrary the defendant during 

her cross-examination deposed before this court that as per the agreement, 

rent of each month should be deposited within 7th day of succeeding month 

and she further deposed that in para no.4 of Ext.10 she has mentioned that 

bank draft has been sent. Ext.11 is the registered letter dated 07-03-2012 

and after receiving Ext.11 letter, she has been depositing rent in the court 

vide Ext.10. Hence, it is seen that from the evidence of DW-1 that she had 

received the letter vide Ext.11 from the plaintiff and started depositing the 

rent in the court vide Ext.10. There is no single hint disclosed from the 
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evidence of defendant that any rents were tendered at outset to the landlord 

by herself before her deposit the rent to the court.    

27. Therefore, in the light of the aforesaid discussions, this court is of considered 

opinion that the defendant/appellant failed to comply the provision of 

Section 5(4) of AUARC Act, 1972 before depositing the rents with the court. 

28. It is held in Nityananda Dutta vs. Anisul Haque; 2008 (2) GLT 364), 

by our parent Hon‟ble Gauhati High Court-- that a tenant is protected from 

ejectment under the Rent Act only if the rent is paid on due time or in the 

event of refusal by the landlord to accept the tendered rent, the same 

should be deposited in Court within a fortnight of it becoming due. Deposit 

of rents for several months altogether in court itself brands the tenant to be 

a defaulter. The defendant in this case further failed to adduce any evidence 

before the court to prove that he had tendered the rents to the plaintiff 

before he deposited the rents in court.  

29. In that aspect I would like to refer judgment of our parents Hon‟ble Gauhati 

High Court styled as Smt. Sushila Devi Khemka V. Smti. Sabitri Devi 

Kejriwal, (2016) 5 GLJ 275, where it has been held by Hon‟ble Court  

that :-  

“A mere deposit of rent in Court would not be a valid deposit unless 

the conditions precedent enumerated in section 5(4) of the Assam 

Urban Areas Rent Control Act, 1972 are satisfied. Those requirements 

are as follows: - (i) The tenant has to offer the rent to the landlord 

before deposit; (ii) Upon such offer, landlord has to refuse to accept 

the rent; (iii) The tenant thereafter has to make the deposit in Court 

within a fortnight of its falling due; and (iv) Such deposit has to be of 

the entire amount of the rent along with process fee for the service 

of notice upon the landlord.”  

30. The Hon‟ble Apex Court in the case of Rameswar Choudhury Vs Ram 

Niranjan Mow [1995 Supp (3) SCC 44] held that if rent is deposited in 

court without tendering the same to the landlord, then the same is not a 
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valid deposit under section 5(4) of the Assam Urban Areas Rent Control 

Act,1972.  

31. In the light of judgment of Rup Chand Daftary –vs- Ashim Ranjan 

Modak (2000) 2 GLR 402 of our Hon‟ble parent High  Court if the rent is 

deposited straightway in the court, the same is not a deposit in the eye of 

law and such deposit not protect the tenant.  

32. The same ratio has been reiterated in the case of Keshab Ch. Singha and 

others –vs- Moulovi Abdul Matin Choudhury and others, (2006) 2 

GLR 731, where Hon‟ble parent High Court observed and decides that right 

of tenant to deposit rent in court only when refused by the landlord. 

33. As such from the ratio of aforesaid case laws of our parent High Court as 

well as in the light of settled provisions of law, this court finds that the 

defendant before depositing rent fails to tender the same to the landlord and 

straightway she had deposited the rent to the court and same is not 

aggregates as valid tender of rent to the landlord. The defendant in her 

cross-examination firmly affirmed that immediately after receiving notice 

from the plaintiff she has started depositing rents before the court vide Ext-

10.  

34. The defendant as DW-1 during her cross-examination categorically admitted 

that she has deposited rent altogether for four months i.e. March/11, 

April/11, May/11 and June/11 as per Ext.2 document. If we go through the 

Exts.3 to 10 series then it is disclosed before this court that the defendant 

herself admitted in para no.4 of the petition that the plaintiff after adjusting 

the monthly rent of July/11 to Feb/12 refunded the balance amount of 

Rs.16,950/- to the petitioner by the bank draft with letter dated 07-03-2012 

and such admission on the part of the defendant makes it categorical that 

she has failed to pay monthly rental from the month of July/11 to Feb/12 

and she started depositing the rent directly to the court from the month of 

March/12 after receipt of notice of fund of Rs.16,950/- from the plaintiff. 

35. As such, it is seen that defendant failed to comply the terms of agreement in 

tendering valid rent within the 1st week of every succeeding month with the 
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plaintiffs in respect of payment of monthly rental and further without 

tendering the valid rent she directly deposits the rent to the court. 

Furthermore, adjustment of rent together for several months from the 

months of July/11 to Feb/12 makes the defendant a defaulter in respect of 

payment of rent.  

36. In the result, this court finds that learned court below has rightly observed 

and decided that defendant is  a defaulter in respect of payment of monthly 

rent and accordingly the findings of the learned court below not deserves 

any interference pertaining to Issue No. 4 and consequent to that the 

findings of the learned court below is upheld.       

37. Issue No.5: Whether the suit premises is bonafide required by the 

plaintiffs/respondents? Before we enter into the discussion and decision 

of Issue No.5, let us understand what the bonafide requirement is as per 

settled provisions of law. 

38. In respect of bonafide requirement of the tenanted premises, Hon‟ble 

Supreme Court in Bhupinder Singh Bawa –vs- Asha Devi, (2016) AIR 

(SC) 5258 observed that no alternative premise was lying vacant for 

running business of respondent‟s son. It is perfectly open to landlady to 

choose more suitable premises for carrying on business of her son and 

respondent cannot be dictated by appellant as to from which shop her son 

should start business. Same ratio was earlier decided by the Hon‟ble Apex 

Court in Anil Bajaj –vs- Vinod Ahuja (2014) 6 Scale 572. 

39. In the light of aforesaid ratio this court finds that requirement of tenanted 

premises for starting business for son comes under the purview of bonafide 

requirement. In the forthcoming discussions this court shall try to 

understand as to whether re-starting business of cloth by the 

plaintiff/respondent comes under the purview of bonafide requirement? 

40. Now, arriving again to the instant case in hand, if we go by the pleadings on 

record, then it disclosed that plaintiff/respondents in para no.7 of the plaint 

pleaded that plaintiffs wanted to start business of cloth and for that 

defendant is bound to hand over the vacant possession of the suit premises 
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to them. Defendant/appellant in her written statement categorically pleaded 

that plaintiffs have no bon-fide requirement the suit premises for cloth 

business. The plaintiff‟s contentions that they need the suit premises for 

opening their cloth business and the defendant did not cross-examine the 

plaintiff‟s witness on the point of bonafide need of the suit premises for 

opening the cloth business of the plaintiffs. The defendant only gave 

suggestion to PW-1 that the suit premises was not required for the bonafide 

use of the plaintiffs which was denied by him. Other than this not even a 

single question was put to the plaintiff‟s witnesses about bonafide 

requirement. Hon‟ble Gauhati High Court in Rikham Chand Babulal and ors 

Vs. Kunjalal Surekhya & sons, 2018 (2) GLT 980, held that when a plaintiff 

witness was not even cross-examined as the issue of bonafide requirement, 

the plea of bonafide requirement stands established. On the basis of the 

above discussion, it is held that the plaintiff bonafide requires the suit 

premises. 

41. The defendant/appellant by way of examining DW-2 attempted to establish 

that plaintiffs have sold out a shop room to other person during the 

pendency of the suit. If the plaintiffs/respondents have really sold out 

another shop house to another person? Even then such facts will not help 

the defendant/appellant to prove that plaintiffs have no bonafide need of 

suit premises. The defendant appellant failed to establish or prove that 

plaintiffs have sufficient separate accommodations for starting their earlier 

cloth business.   

42. More also, during her cross-examination the defendant herself acknowledged 

that plaintiff No.1 had a cloth shop earlier and there should be no objection 

regarding re-opening the cloth shop that was closed earlier. She further 

deposed that it is their own matter. Hence, from the cross-examination part 

of DW-1 it has disclosed that plaintiffs now wanted to re-open their earlier 

cloth shop and that fact supports the ground of bonafide need in favor of 

the plaintiff.      

43. Therefore, in the light of the aforesaid discussion, this court is of considered 
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opinion that suit premises bonafide required by the plaintiff/respondents for 

re-starting their earlier closed cloth business and as such discussion and 

decision of learned trial court below in respect of Issue No.5 not deserves 

any interference from this first appellate court and consequent to that the 

findings of the learned court below is upheld. 

44. In the light of discussions and decisions of Issue No-2, 4 & 5, this court finds 

that learned court below rightly decreed the suit by deciding the remaining 

issues in favor of the plaintiffs/respondents. Accordingly, the judgment & 

decree pronounced and delivered by the ld. Munsiff No.2, Tezpur, Sonitpur 

needs no interference and deserves to be upheld. Accordingly, the first 

appeal is dismissed with cost.  

45. Prepare a decree accordingly. The appeal is disposed of on contest with cost.  

46. Send down the Case Record, along with a copy of this judgment to the ld. 

Court. Given under my hand & seal of the Court on the 30th October‟2019. 

 

 

(N. J. Haque) 
             Civil Judge 

                         Tezpur, Sonitpur 
Dictated and corrected by me. 

 

 

 

 

 

Dictation taken and  

Transcribed be me: 

        

(J. K Muru), Steno.      

 

 

ANNEXURE 

(N. J. Haque) 

Civil Judge 

Sonitpur, Tezpur 
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Plaintiff Witnesses:   
i PW-1     : Anukul Dutta 
ii PW-2     : Pratibha Dutta 

         
Plaintiff Exhibits:  

Ext.1   : Photostat copy deed of agreement for tenancy  
     dated 22-11-2007  
Ext.2   : original rent receipt book 
Ext.3   : case record of Misc. Case No.242/12 for  
     depositing rent for the month of April, 2012 
Ext.3 (1)  : original copy of order-sheet dated 13-06-2012    
Ext.3 (2)  : original copy of notice upon the plaintiff for the  
     month of April, 2012 
Ext.3 (3)  : certified copy of report of process server    
Ext.3 (4)  : certified copy of challan 
Ext.4   : case record of Misc. Case No.282/12 for  
     depositing rent from the month of May 2012    
Ext.4 (1)  : certified copy of order-sheet dated 11-09-2012    
Ext.4 (2)  : certified copy of the notice upon the plaintiff for  
     the month of May 2012 
Ext.4 (3)  : certified copy of report of process server 
Ext.4 (4)  : certified copy of challan 
Ext.5    : certified copy of case record of Misc. Case    
     No.315/12 for depositing rent for the month of  
     June 2012    
Ext.5 (1)   : certified copy of order sheet dated 29-08-2012 
Ext.5 (2)   : certified copy of notice upon the plaintiff for the  
     month of June 2012    
Ext.5 (3)  : certified copy of report of process server 
Ext.5 (4)  : certified copy of challans  
Ext.6    : certified copy of case record of Misc. Case    
     No.391/12 for depositing rent for the month of  
     July 2012    
Ext.6 (1)   : Original copy of order sheet dated 06-09-2012 
Ext.6 (2)   : certified copy of notice upon the plaintiff for the  
     month of July 2012    
Ext.6 (3)  : report of process server 
Ext.7    : certified copy of case record of Misc. Case    
     No.425/12 for depositing rent for the month of  
     August 2012    
Ext.7 (1)   : Original copy of order sheet dated 03-10-2012 
Ext.7 (2)   : certified copy of notice upon the plaintiff for the  
     month of August 2012    
Ext.7 (3)  : report of process server 
Ext.7 (4)  : certified copy of challans 
Ext.8    : certified copy of case record of Misc. Case    
     No.470/12 for depositing rent for the month of  
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     September 2012    
Ext.8 (1)   : Original copy of order sheet dated 20-11-2012 
Ext.8 (2)   : certified copy of notice upon the plaintiff for the  
     month of September 2012    
Ext.8 (3)  : report of process server 
Ext.8 (4)  : certified copy of challans  
Ext.9    : certified copy of case record of Misc. Case    
     No.521/12 for depositing rent for the month of  
     October 2012    
Ext.9 (1)   : Original copy of order sheet dated 01-12-2012 
Ext.9 (2)   : certified copy of notice upon the plaintiff for the  
     month of October 2012    
Ext.9 (3)  : report of process server 
Ext.9 (4)  : certified copy of challans  
Ext.10    : certified copy of case record of Misc. Case    
     No.156/12 for depositing rent for the month of  
     March 2012    
Ext.10 (1)   : Original copy of order sheet dated 01-08-2012 
Ext.10 (2)   : certified copy of notice upon the plaintiff Ext.10 
(3)  : report of process server 
Ext.10 (4)  : certified copy of challans 
Ext.11   : Notice by plaintiff dated 07-03-2012 upon the  
     defendant 
 

i . Defendant Witnesses: :  
i  DW-1     : Baby Roy Nandi 
ii  DW-2    : Rumi Begum 

 
Defendant Exhibits:    

i Ext. A   : Sale Deed  
ii Ext. B   : Fee Book   
 

 
 

(N. J. Haque) 
                                                                                                 Civil Judge 

                         Tezpur, Sonitpur 


